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MEMORANDUM OF UNDERSTANDING BETWEEN OKO AND OLAD 

Signed 9th May 2006 
 

Memorandum of Understand ing between the Criminal Defence Section (OKO) of the 
Court of Bosnia and Herzegovina (Court of BiH) and the Office for Legal Aid and 
Detention Matters (O LAD) of the International Criminal Tribunal for the former  
Yugoslavia (ICTY) on the Transfer  of Defence Files. 

Introduction 

1. A number of individuals are expected to be transferred from the ICTY to the Court of BiH 
for trial. In many of these cases, existing lawyers (ICTY lawy ers) and their teams have 
been prepar ing the case for a per iod of time, sometimes years. The law in Bosnia and 
Herzegovina (BiH) allows foreign lawyers to be ‘spec ially admitted ’ to defend cases 
before the Court of BiH. All lawyers acting before the Court of BiH (BiH lawyers), 
includ ing foreign lawyers specially admitted , will be paid according to the BiH “State 
Tar iff”, which provides for substantially lower fees than those payab le under the legal aid  
regime at the ICTY. 

2. The transfer of the defence files and passing of in formation to a new lawyer (BiH lawyer) 
is a difficult but important process. An adequate transfer of the file will ensure the proper  
continuation of the accused’s legal representation and thereby the pro tection of the 
accused’s rights and avoid  dup lication of work by the ICTY and BiH lawy ers. 

3. Relying on the ethical duty o f lawy ers to transfer the defence files properly is no t 
sufficient to ensure a smooth transfer, as the only sanction is an eth ical complaint, which 
can only be submitted after substantial time and resources are spent and which does no t 
necessar ily yield results. Hence, it is considered desirable to establish a basic formal 
protocol. 

Legal basis for transfer of defence files 

4. Pursuant to Article 9(D) of the ICTY Code of Professional Conduct for Defence Counsel 

Appear ing Before the International Tribunal (Code of Conduct), “upon termination or  
withdrawal of representation, counsel shall take steps to the extent reasonably  
practicab le to protect the c lient’s interests, such as giving suffic ient no tice to the client, 
surrendering papers and property to which the client or the Tr ibunal is entitled and 
refunding any advance payment of fee that has no t been earned.” The ICTY Code o f 
Conduct confers an obligation on the ICTY lawy er to protect the client’s interests upon 
termination or withdrawal. In cases of referral under Ru le 11 bis, this reasonably includes 
the obligation to  ensure a proper transfer  of the case file to a new lawyer.  

5. This Memorandum o f Understanding, while not in and o f itself creating legal obligations 
for either  the ICTY or OKO, establishes a basic protocol for facilitating the transfer o f 
defence files. 

Retention of existing lawyer 

6. When the ICTY renders a decision to refer a case under Ru le 11bis (Referral Decision), 
OLAD shall contact the ICTY lawyer w ithout delay to ascer tain  whether s/he is prepared 
to continue to represent h is/her client under the terms and conditions of the Court o f 
BiH. 
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7. If the ICTY lawyer accepts to continue the representation of the accused before the 
Court of BiH, OKO shall inform the Cour t o f BiH of that intention and assist w ith the 
preparation of such applications as may be necessary under the Additional Rules o f 
Procedure for Defence Advocates appear ing before the Court of BiH.  

8. Consequently, the lawyer should plan for the physical transfer of the files to Sarajevo, for  
which s/he w ill be reimbursed in accordance with OLAD’s policies.  

Transfer of a case to a new lawyer 

9. Where there is a change in the representation of the accused before the Cour t of BiH, a 
new lawyer shall be appointed in accordance with the law of BiH. Under the law of BiH, a 
lawy er cannot be appo inted until the accused is w ithin the jur isdiction of the Court o f 
BiH. Therefore, the defence file transfer procedure can on ly commence upon the 
accused’s arr ival in Sarajevo. 

10. Whilst awaiting the physical transfer of an accused, the ICTY lawyer shall prepare a 

workplan detailing the activities necessary to make the transfer of the defence file to the 
BiH lawyer. The workplan shall be submitted to OLAD as soon as possib le but no later  
than two weeks from the date of the Referral Dec ision and shall inc lude at least the 
following: 

• Activities to ensure that all documents are properly filed; 

• Activities to ensure that all documents are properly indexed; 

• Activities to ensure that confidential in formation which is not related to or relevant for  
the case or is no t permitted to  be transferred is excluded from the defence file; 

• All steps considered necessary by either the ICTY lawyer or the new lawyer to amend 
orders for confidentiality with regard to in formation with in the defence file, suffic ient 
to allow access for the new lawyer, either by app lication to the Trial Chamber directly  
or to seek the OTP’s request to the Tr ial Chamber to lift the confidentiality and/or the 
protective measures of witnesses for the new lawyer; 

• Activities to type up essential handwritten work products which are otherw ise 

illeg ib le;   

• An overview of all work product which is not provided in the local language (Bosn ian-
Croatian-Serbian), and a proposal for which documents need translation; 

• A proposed schedule of br iefings w ith the new lawyer in order to discuss the strategy  
of the case and/or  any other impor tant matter for the transfer o f the defence file; 

• A proposed schedu le for the transfer o f the files directly to the new lawyer; 

• Any other necessary activity for a proper  transfer of the defence file; 

• A timetable for all of the abov e actions. 

11. The documents that should be transferred to the new lawyer  shall include subject to  
confidentiality restr ictions, inter alia: 

a. Any statements or notes arising out of in terviews with potential witnesses; 

b. Any other mater ial collected in the course of the defence investigation; 

c. Any filings, whether they orig inated from the ICTY lawyer , the prosecution or the 
Court, that are in the possession o f the ICTY lawyer; 

d. Any disc losure material received from the prosecution that is not subject to  
confidential or protectiv e measures; 
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e. A detailed list of measures taken to prepare the case for  trial. 

12. The following documents shall be transferred to the new lawyer on ly with the written 
permission o f the accused: 

a. Any communication between defence counsel and the accused; 

b. Any communication between defence counsel and th ird par ties involved in  the case; 

13. Upon receip t, OLAD shall assess the workplan and approv e it or request fur ther  

information from the ICTY lawy er if needed. 

14. The workplan shall be implemented with in one month of being approved, or if a new 
lawy er has not been appo inted at that time, with in one month o f the appointment of the 
new lawyer . 

15. In order to prove implementation of the workplan, the new lawyer shall send a written 
and reasoned confirmation of satisfactory receipt o f the defence file to OKO. OKO will 
inform OLAD accord ing ly. 

16. Should the ICTY lawyer fail to transfer the defence file properly as detailed in this 
Memorandum o f Understanding, thus breaching his/her ethical obligations, s/he may be 
subject to a discip linary complaint as envisaged in the Code of Conduct. This remedy is 
without prejud ice to any other legal action which cou ld be brought against the ICTY 

lawy er at the domestic  level. 

17. Upon receip t o f confirmation from the new lawyer that the ICTY lawyer has transferred 
the defence file satisfactor ily, through OKO, the ICTY lawyer will be reimbursed for the 
completion o f the tasks descr ibed in the workplan in accordance with OLAD’s polic ies.  

18. In case an accused has been transferred but the assignment o f a new lawyer is delayed 
or poses problems, OKO and OLAD will consult as to  the custody of the defence file 
awaiting the assignment of a new lawyer. 

Payment 

19. OLAD polic ies provide for a standard maximum allotment of hours for the ICTY lawyer in  
the amount of 150 counsel hours and 100 support staff hours to complete the tasks 
described in  the workplan. 

20. In addition, OLAD will reimburse a return trip to BiH and up to one week (five days) daily  
subsistence allowance to the ICTY lawy er (and a translator if necessary) for  meetings 
with  the new lawyer  in order to d iscuss the strategy o f the case and/or  any o ther  
important matter for the transfer o f the defence file as contained in the workplan. 

21. Finally, OLAD policies provide for a sing le allotment o f, at maximum, 1,500 Euros per  
case for  the phy sical transfer of files to  BiH. 

Amendments 

22. Both O LAD and OKO can propose amendments to the present Memorandum o f 
Understanding. Amendments shall be adopted if jointly agreed by OLAD and OKO. 

 
IN WITNESS WHEREOF, the undersigned, du ly authorized thereto, have signed this 

Memorandum o f Understanding. 
 
Hans Ho lthuis       Fidelma Donlon 
Registrar        Acting Registrar 
International Tr ibunal for the former Yugoslavia  Court of Bosnia and Herzegovina 


